IN THE UNI TED STATES DI STRI CT COURT
FOR THE SOUTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

SOUTHERN PI LOT | NSURANCE COWVPANY, | NC. PLAI NTI FF
VS. CVIL NO 1:96CVv93-JAD
HERBERT LEON BREVER, |11, ET AL DEFENDANTS

MVEMORANDUM OPI NI ON

This is an action for declaratory judgnent filed by Southern
Pilot Insurance Conpany (Southern Pilot) against Herbert Leon
Brewer, Ill, and his associated corporations (Brewer). Southern
Pil ot has now noved for summary judgnent. Def endant s/ Count er -
Plaintiffs have wholly failed to respond to the nmotion or to
counter in any manner whatsoever any of the docunents and sworn
statenents offered in support of the notion. After review of
Plaintiff's notion, brief and docunentation, the court finds that
the notion is well-taken and shoul d be granted.

Herbert Leon Brewer, 111, is a chiropractor who practices in
Verona and Horn Lake, M ssi ssippi. On Decenber 1, 1995, Brewer
obt ai ned i nsurance coverage fromdefendant on his Verona office, to
becone effective 12: 01 a. m Decenber 4, 1995. This policy included
coverage of $154,000 for the building and $250,000 for the
contents. In the early norning hours of Decenber 4, 1995, Brewer's
Verona office was substantially destroyed by fire. Southern Pil ot

i mredi ately began its investigation. Both the State Fire Marshal
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and an i ndependent cause and origi n speci alist retai ned by Sout hern

Pilot concluded the fire was incendiary in origin.

The policy issued to Brewer provides:

8E. 3. Duties in the Event of Loss or Danmage

You nust see that the followi ng are done in the event of
| oss or damage to Covered Property:

a.
b.

C.

Notify the police if a |law may have been broken.
Gve us pronpt notice of the loss or damge.
I ncl ude a description of the property invol ved.

As soon as possible, give us a description of how,
when and where the | oss or danmage occurred.

Take all reasonable steps to protect the Covered
Property fromfurther danmage by a Covered Cause of
Loss. |If feasible, set the danages property aside
and in the best possible order for exam nation.
Al so keep a record of your expenses for energency
and tenporary repairs for consideration in the
settlenent of the claim This will not increase
the limt of insurance.

At our request, give us conplete inventories of the
damaged and undamaged property. I ncl ude
gquantities, costs, values and anount of |o0ss
cl ai med.

Permit us to inspect the property and records
proving the | oss or damage. Also permt us to take
sanpl es of danmaged property for inspection, testing
and anal ysi s.

| f requested, permt us to question you under oath
at such tinmes as may be reasonably required about
any matter relating to this insurance of your
claim including your books and records. In such
event, your answers nust be signed.

Send us a signed sworn statenent of | oss containing
the information we request to investigate the
claim You nust do this within 60 days after our
request . W will supply you with the necessary
forns.

Cooperate wth wus in the investigation or
settlenment of the claim

Resunme all or part of your "operations" as quickly
as possi bl e.

Br ewer has refused to assist Southern Pil ot in
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investigation of the fire loss claim Tinme after tinme Brewer has
declined to cooperate and provide his insurer with information

required by the contract. Dr. Brewer has:

1. failed to provide a sworn statenent in proof of
| oss;
2. returned correspondence to the insurance adjuster

opened, reseal ed and marked "refused for cause;"

3 refused to provide an I RS aut hori zation to Sout hern
Pilot for access to tax records;

4. refused to execute a financial disclosure rel ease;

5 refused to provide access to the alarm conpany
records regarding the insured prem ses;

6 evicted the insurance adjuster from his office,
t hreat eni ng hi m and warni ng hi mnever to return;

7. threated plaintiff's counsel with "crimnal
charges" for representation of Southern Pilot in
connection with the | oss;

8. refused to provide any docunentation requested in
connection wth the scheduling of his sworn
statement ;

9. refused to cooperate in the taking of his sworn
statement .

From the undisputed facts of this case, there can be no
guestion but that Brewer has materially breached the insurance

contract, barring recovery. See, United States Fidelity & Guaranty

Conpany v. Conaway, 674 F.Supp. 1270 (N.D. Mss. 1987).

Accordi ngly, summary judgnment will be entered for the plaintiff on

both the claimand the counter-claim

A separate judgnent in accordance with this opinion will be
ent er ed.
TH S day of Septenber, 1996.

UNI TED STATES MAG STRATE JUDGE



